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REVENUE CAPTURE AGREEMENT

BETWEEN

THE CITY OF SAN JOSE

AND

EBAY INC.

This Revenue Capture Agreement ("Agreement") is entered into by and between the
City of San Jose ("City"), a California municipal corporation, and eBay Inc., a Delaware
corporation located at 2065 Hamilton Avenue, San Jose, California 95125 ("eBay")
effective as of the Effective Date (defined below). City and eBay are sometimes referred
to individually as "Party" and collectively as "Parties" herein.

RECITALS

This Agreement is made in reference to the following matters to which the Parties

mutually agree and adopt as a statement of mutual understanding and intent.

A. eBay is a global commerce leader with its principal offices located in San Jose,
California. eBay connects millions of buyers and sellers around the world, and its

technologies and services are designed to give buyers choice and a breadth of relevant

inventory and to enable sellers worldwide to organize and offer their inventory for sale.

In June 2018, the United States Supreme Court published its decision in South

Dakota v. Wayfair Inc. (the "Wayfair Decision") which overruled the physical presence
rule in the establishment of a nexus to a state for purposes of remitting sales taxes. In
response to the Wayfair Decision, the State of California ("State”) enacted Assembly Bill
147 (“AB 147”). Among other things AB 147, (i) increases the level of economic activity
a retailer must have in California for the state to impose a use tax collection obligation
on the retailer, and (ii) defines the term "retailer” to include marketplace facilitators and
requires marketplace facilitators that meet the higher economic activity threshold to
collect and remit sales and use tax on behalf of their marketplace sellers.

B.

C. The provisions of AB 147 take effect on October 1,2019.

As a component of being designated as a Retailer under AB 147, in very short
order, eBay will undertake certain services to ensure that the City receives certain City
Local Sales Tax Revenue (defined below).

D.

The City has evaluated the costs and benefits of entering into this Agreement
with eBay and has determined that it is in the City’s interests to do so because of the

community benefits arising from the receipt of this increased Local Sales Tax Revenue

(defined below) by the City.

E.
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AGREEMENT

NOW, THEREFORE, City and eBay agree as follows;

1. DEFINITIONS.

Capitalized terms used in this Agreement shall have the meanings defined in this
Section 1 (Definitions).

Business Day" means a day which is not a Saturday, Sunday, or legal holiday
on which banking institutions in the State of California or City are closed.

1.1

CDTFA” means the California Department of Tax and Fee Administration and

any successor agency.

1.2

1.3 The "City" means the City of San Jose, a California municipal corporation.

1.4 City Payment" has the meaning set forth in Section 2.4.1 (City Payment).

1.5 Dispute Notice" has the meaning set forth in Section 10.1 (Informal Dispute
Resolution).

'eBay" means eBay Inc., a Delaware corporation, and any permitted nominee,
assignee or successor to eBay Inc.’s rights, powers, and responsibilities.

1.6

eBay Affiliate” means any affiliate or subsidiary of eBay Inc. including any
permitted nominee, assignee, or successor to such affiliate or subsidiary’s rights, power,
and responsibilities.

1.7

1.8 Effective Date" means October 1,2019.

Enforced Delays" has the meaning set forth in Section 9 (Time Is Of Essence;
Enforced Delays).

1.9

1.10 Event of Default" has the meaning set forth in Section 4.3 (Event of Default).

Fiscal Quarter” means the three (3) month period ending on each of September
30, December 31, March 31, or June 30.

1.11

1.12

ending on June 30.
Fiscal Year” means a twelve (12) month period commencing on July 1 and

1.13

Sales Tax Revenue).
Local Sales Tax Revenue" has the meaning set forth in Section 2.4.2 (Local
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1.14 “Marketplace” has the meaning set forth in Marketplace Facilitator Act, Section
6041(a).

1.15 “Marketplace Facilitator” has the meaning set forth in the Marketplace
Facilitator Act, Section 6041(b).

1.16 “Marketplace Facilitator Act” means the California Revenue and Taxation

Code, Division 2, Part 1, Chapter 1.7, Section 6040 et seq.

1.17 “Marketplace Seller” has the meaning set forth in the Marketplace Facilitator
Act, Section 6041(c).

1.18

Law, and for which eBay acts as the Marketplace Facilitator.
Items" means any and all tangible personal property that is subject to Sales Tax

1.19 "Penalty Assessments" means penalties, assessments, collection costs and

other costs, fees or charges resulting from late or underpaid payments of Sales Tax that
are levied, assessed, or otherwise collected from eBay.

1.20

(Prohibited Financial Assistance).
Prohibited Financial Assistance" has the meaning set forth in Section 2.2

1.21

(Related Data and Documentation).
Related Data and Documentation" has the meaning set forth in Section 2.5

1.22

Sales Tax Law attributable to Taxable Sales.

'Sales Tax" means all sales and use taxes levied under the authority of the

'Sales Tax Law" means: (i) California Revenue and Taxation Code, Division 21.23

Part 1, § 6001 et seq. (the Sales and Use Tax Law), as revised from time to time by the
State of California; (ii) California Revenue and Taxation Code, Division 2, Part 1.5, §
7200 et seq. (the Bradley-Burns Uniform Local Sales and Use Tax Law) as revised from
time to time by the State of California; and (iii) regulations of the CDTFA and other
binding rulings and interpretations relating to the California Revenue and Taxation Code
sections referenced above.

1.24

business practices and activities associated with such sale, that are: (i) subject to the
payment of Sales Tax, and (ii) as to which the reported "point of sale" to the CDTFA is
the City.

'Taxable Sales" means the sale of Items, and the commercially reasonable

1.25 'Term" has the meaning set for the in Section 4.1 (Term).
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2. LOCATION AND OPERATIONS; APPLICABILITY TO LOCAL SALES AND
USE TAXES.

2.1 Location of Principal Offices and Operations. During the Term, eBay will
continue to maintain its principal offices and primary place of business that serves as
the place or point of sale for all Taxable Sales within the jurisdictional boundaries of the
City. eBay will conduct its Taxable Sales operations and Marketplace in accordance
with this Agreement, the Sales Tax Law, and all other applicable provisions of local,
state and federal law.

2.2 Prohibited Financial Assistance. During the Term, eBay will not directly or
indirectly solicit, accept, or enter into any agreement concerning, any Prohibited
Financial Assistance (defined below) from any other public or private person or entity, to
the extent such Prohibited Financial Assistance is given for the purpose of causing or
would result in either eBay relocating its primary place of business that serves as the
point of sale for Taxable Sales outside the jurisdictional boundaries of the City or an
Event of Default by eBay.

2.2.1 "Prohibited Financial Assistance" means any direct or indirect payment,
subsidy, rebate, or other monetary or non-monetary benefit, including, without implied
limitation, payment of land subsidies, relocation expenses, financial incentives, public
financings, property or sales tax relief or rebates, relief from public improvement
obligations, payment for public improvements to or for the benefit of eBay contrary to
this Agreement.

City as Point-of-Sale. eBay will maintain its retail sales tax permit from the
CDTFA throughout the Term of this Agreement. eBay will conduct its business so that

the place of sale for all Taxable Sales will be the City pursuant to the Sales Tax Law. In
all sales and use tax returns and supporting schedules filed by eBay with the CDTFA
relating to Taxable Sales, where such a designation is permitted or required under the
Sales Tax Law, eBay will specify the City as the place of sale.

2.3

2.4 Payment of City Payment.

2.4.1 City Payment. Subject to eBay’s compliance with the terms and

conditions of this Agreement and for each Fiscal Quarter in which, or after, the total
Local Sales Tax Revenue for the Fiscal Year to date exceeds the Annual Sales Tax

Threshold, the City shall pay to eBay the amount equal to thirty percent (30%) of such
portion of the difference between the Local Sales Tax Revenue for the Fiscal Year to
date minus the Annual Sales Tax Threshold that is attributed to the Local Sales Tax

revenue reported for the applicable Fiscal Quarter (“City Payment”). Subject to
compliance with Section 2.4.4 (Payment Terms), the City Payment for the applicable
Fiscal Quarter is due from the City to eBay upon receipt by the City from the CDTFA of
the Local Sales Tax Revenues attributed to the Fiscal Quarter and payable within sixty
(60) days following such receipt by the City.

4


